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Providing Locations, Outlets, Accounts or Customers

Under the proposed rule (assuming there is a solicitation to enter into a new business, and
that a “required payment™ has been made to the seller) an offer is a business opportunity if
the seller, expressly or by implication, orally or in writing, represents that the seller or one or
more designated persons will:

[furnish] the prospective purchaser with existing or potential locations, outlets,
accounts, or customers; require[e], [recommend], or [suggest] one or more locators or
lead generating companies; [provide] a list of locator or lead generating companies;
[collect] a fee on behalf of one or more locators or lead generating companies; [offer]
to furnish a list of locations; or otherwise [assist] the prospective purchaser in
obtaining his or her own locations, outlets, accounts, or customers."*

Without clarification, the activities of direct selling companies might be misconstrued as
“providing outlets, accounts or customers.” For example:

e Customers of direct sellers who contact direct selling companies via the Internet or toll-
free telephone numbers might be directed by those companies to individual direct sellers.
There are no representations that the contacts will actually purchase products.
Additionally, direct selling companies may give consumers contact information about
local individual direct sellers when consumers request product information or make
purchases directly from a direct selling company. The information provided in these
circumstances is similar to listings in telephone directories. Individual direct sellers do
not expect or rely on these ad hoc referrals when they decide to participate in direct
selling. Nonetheless, recipients of this information could be misinterpreted as ““potential
customers” under the proposed rule.

o Similarly, some direct selling companies offer optional business tools to individual direct
sellers. These tools include website templates or links to corporate websites and are
intended to maintain brand uniformity and promote effective customer service. The
availability of these tools to individual direct sellers, on an optional basis, should not be
construed as “providing locations, outlets, accounts, or customers” or otherwise trigger
the application of the proposed rule to direct sellers in a manner inconsistent with the
stated intent of the FTC in its RNPR.

Deletion of “customers” in relevant sections (as set forth in Attachment A) would avoid this
potential misapplication of the rule.

¥ 8437.1(1); See also §437.1(c)(3)(i-iii), 73 Fed. Reg. 16134, “An offer is a business opportunity if: (3) The
seller, expressly or by implication, orally or in writing, represents that the seller or one or more designated
persons will: (i) Provide locations for the use or operation of equipment, displays, vending machines, or similar
devices, on premises neither owned nor leased by the purchaser; or (ii) Provide outlets, accounts, or customers,
including, but not limited to, Internet outlets, accounts, or customers, for the purchaser’s goods or services; or
(iil) Buy back any or all of the goods or services that the purchaser makes, produces, fabricates, grows, breeds,
modifies, or provides, including but not limited to providing payment for such services as, for example, stuffing
envelopes from the purchaser’s home.”
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Buy Back Provision

DSA suggests a minor revision to Subsection (c)(3)(iii) of the Revised rule, regarding
representations on the buyback of materials. That section reads:

The seller, expressly or by implication, orally or in writing, represents that the seller
or one or more designated persons will:

(iii) Buy back any or all of the goods or services that the purchaser makes, produces,
fabricates, grows, breeds, modifies, or provides, including but not limited to providing
payment for such services as, for example, stuffing envelopes from the purchaser’s
home. (emphasis added)

The inclusion of “provides” is likely intended to be a catch-all phrase, but it expands this
definition too broadly and might cause confusion about its meaning. If “or provides” were
struck from the buy back provision, that element of the business opportunity definition could
not be misconstrued to inaPpropriately include direct sellers who agree to buy back inventory
at the purchaser’s request. ' Clearly, this provision was not intended to nor should it apply to
the repurchase of products from individuals who elect to end their direct selling activities and
take advantage of this consumer/salesperson protection. Accordingly, DSA proposes a slight
modification to Subsection (c)(3)(iii) as follows:

(iii) buy back any or all of the goods or services that the purchaser makes, produces,
fabricates, grows, breeds, or modifies;-erprovides, including but not limited to
providing payment for such services as, for example, stuffing envelopes from the

purchaser’s home.”
(Suggested additions boldface and underlined, suggested deletions straek-through)

This proposed minor change is also consistent with the FTC’s commentary, and also
addresses one of the questions asked in the RNPR."”

i As stated by DSA in its previous comments to the FTC, this buy back program is a cornerstone of the

DSA’s self-regulatory regime, and a valuable protection for individual direct sellers; the FTC should not want it
to trigger coverage of the Business Opportunity rule.

8 See Question 1, 73 Fed. Reg. 16133.
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Conclusion

DSA has proposed several amendments to the proposed rule which would address the issues
raised in this correspondence. Those suggestions are included as Attachment A. DSA has
provided these brief comments and suggested modifications in an effort to continue our
productive dialogue with the FTC on how best to protect the American public without
inadvertently burdening legitimate direct selling companies.

We trust that the FTC will consider DSA’s comments in the supportive and collaborative

manner in which they are intended. We would be happy to provide additional information or
answer any questions if the FTC would find that useful.
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Attachment A
Suggested Amendatory Language

437.1 Definitions.
The following definitions shall apply throughout this part:

(c) Business opportunity means:

(1) A commercial arrangement in which the seller solicits a prospective

purchaser to enter into a new business; and

(2) The prospective purchaser makes a required payment; and

(3) The seller, expressly or by implication, orally or in writing, represents that the
seller or one or more designated persons will:

(i) Provide locations for the use or operation of equipment, displays,

vending machines, or similar devices, on premises neither owned nor leased

by the purchaser; or

(i1) Provide outlets, or accounts, er-eustemers, including, but not limited to,
Internet outlets, or accounts, er-eustemers; for the purchaser’s goods or services; or
(iii) Buy back any or all of the goods or services that the purchaser makes,
produces, fabricates, grows, breeds, or modifies, erprevides, including but not
limited to providing payment for such services as, for example, stuffing

(1) Providing locations, outlets, accounts, or customers means

furnishing the prospective purchaser with existing erpetential locations,

outlets, accounts, or customers; requiring, recommending, or suggesting

one or more locators or lead generating companies; providing a list of locator or lead
generating companies; collecting a fee on behalf of one or more locators or lead
generating companies; offering to furnish a list of locations; or otherwise assisting the
prospective purchaser in obtaining his or her own locations, outlets, or accounts, e
customers.

(o) Required payment means all consideration that the purchaser must

pay to the seller or an affiliate, either by contract or by practical necessity, as a
condition of obtaining or commencing operation of the business opportunity.

Such payment may be made directly or indirectly through a third-party. A

required payment does not include payments for the purchase of reasonable
amounts of inventory at bona fide wholesale prices for resale or lease or payments
for business materials, supplies and equipment sold on a not-for-profit basis.

(Suggested additions boldface and underlined, suggested deletions struek-through)






